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l. STATEMENT: Questions of exceptional importance
1. Does the government have the burden to prove that a prescribing
physician knew (scienter) and intended (mens rea) to act beyond
the course of professional medical practice asadrug “pusher” ina
criminal prosecution founded on Title 21 United States Code
Section 8417
2. May the Department of Justice and our courts create case by case
substitutes (or proxies) for scienter and mens rea, such as
“professional norms’ that have neither been approved by the U.S.
Congress and that are at odds with previous standards?
[1.  DISCUSSION:

A. A guestion of exceptional importance.

During oral argument, on September 21, 2005, in United Sates v.
Mclver, Docket No. 05-4884, we discussed the uncertainty as to what the
government thought the criminal offense was in this matter.

Thiscaseis acase of “exceptional importance” because, despite this
Court’ s sincere effort to do so, there is no reliable guidance in this nation as
to what a physician may do to treat pain patients, and, if the physician getsit
“wrong,” he need not “know” nor “intend” to have done so.

That iswhy we have 75 million chronic pain patients who are not



treated because our physicians are afraid to treat for fear of being prosecuted
themselves.

The government’ s own expert at Dr. Mclver'stria said: “There'sa
concern among some physicians that the government will come after them.”
JA 583.

With all respect, | invite the members of this Court to consider what
the dlip opinion in United Satesv. Mclver, SipOp. at ___, would mean to
you, not as ajudicia officer, but if you were a physician trying to understand
whether you could treat a chronic pain patient without fear of prosecution.

If you thought that the standard was “legitimate medical practice”
(from the Justice Department regs), or “outside the course of professional
medical practice” (from the U.S. Congress), or adeviation from
“professional norms” (of recent questionable vintage), how would you
modify your behavior as a physician to treat chronic pain and satisfy these
“standards’ ?

Shouldn’t it matter if these “standards’ are consonant with each other
for, if they are not, as they appear quite discordant, how does a citizen
respect them, and ajuror reconcile and apply them as the fact-finder on a
case by case basis?

The stumbling block in this opinion is not just that “norms of



professional practice” isacivil standard, it isthat it isan “arbitrary”
standard. See Slip. Op. at 11.

Dr. Stephen Storick, the government’ s expert at trial, said that it isan
“ever-changing modality.” JA 589. According to Dr. Storick, what Dr.
Mclver did as a physician, “we were doing exactly .... but did it five years
ago.” JA 589.

In the case at bar, the government’ s expert, Dr. Storick, awell-
meaning man, with aflair for overarching descriptions, testified about
“professional norms’ and stated that there were various medical practices of
Appellant that were not “ outside the bounds of professional conduct” but
that “he [Dr. Storick] wouldn’t do it” asit violated his “professional norms’.

When asked about a University of Wisconsin study on proper titration
levels for pain medication, he said “ Academic doctors are in different
environment.” JA 585.

That elusive norm and that testimony will be different at the next trial
for the next physician when the next expert expounds upon his medical
“norms.”.

B. Intent matters.

During oral argument, we devoted the entire colloguy to the issue of

whether “intent matters’ and the resolution of that debate is not to be found



anywhere in the dlip opinion.

Circuit Court Judge Wilkinson, who was presiding, asked if thetria
court had not instructed the jury sufficiently when it told the jury that it had
to find that Dr. Mclver “acted outside the course of professional practice.”

We objected that the instruction was not sufficient, in and of itself, as
it did not tell the jury that Dr. Mclver had: (1) to “know” he was dealing
drugs that were medically unnecessary, and had (2) to “intend” to deal in
drugs, rather than to ease the patient’s chronic pain .

While “acting outside the course of professional practice” might
“tend” to indicate that a physician had formed such a specific intent, to deal
in drugs, that wasn’t enough, asit it only “tended” to show it, and, without
more, the government fell way short of demonstrating the ultimate question,
that Dr. Mclver formed the specific intent to be a drug dealer.

While the government might show “objectively” that the patients did
not need the medicine, and that it was not “medically necessary”, they had to
show as well that Dr. Mclver “knew” the patients did not need the medicine.

While the government might show “objectively” that a patient sold the
prescribed medicine on the street, they must also show that the physician
knew anything at all about theseiillicit sales.

While the government might fairly show “objectively” that such



conduct was “outside the bounds of professional practice”, the government
must also show that the physician knew what the patient was doing.

This Circuit said in an earlier federal case, United Satesv. Tran Trong
Cuong, 18 F.3d 1132 (4th Cir. 1994), that proof of negligent medical practice
was hardly proof of any crime, particularly drug dealing.

In Tran, the Circuit Court also said, if a patient “conned” a physician
who gave drugs to the conniving patient, the physician lacked the knowledge
and specific intent to commit the crime of distribution.

Judge Wilkinson fairly asked for the statutory reference for this
requirement that the government prove specific intent.

Wereferred the Court to the express language of the statute at Section
841(a) of Title 21, of the United States Code, requiring that the defendant act
“knowingly” and “willfully”.

Judge Wilkinson pressed for case authority for the proposition that
there had to be “ specific intent.” In addition to Tran, we referenced a
decision in the Ninth Circuit Court of Appedls, in California, United Satesv.
Feingold, 454 F.3d 1001 (2006), that required that the government prove
“gpecific intent,” for, if you don’t have specific intent as a standard by which
you measure conduct “outside the course of professional practice’, then

what you really have is a standard no more rigorous than a negligence case,



and insufficiently rigorous to prove a crime.

C. No specific guidelines

Again with all due respect, the panel decision says that “the district
court instructed the jury extensively prior to its deliberations.” Slip. Op. 8.

In the margins, Slip Op. 8, at fn. 9, the court’ s instructions are found,
and, without exaggeration, the first sentence states: “ There are no specific
quidelines concerning what isrequired ...” That's not an instruction.

Since 2002, the Justice Department has been circulating a“ Quick
Reference Card” on “Prescription Drug Diversion Prosecutions’ among its
Departmental counsel and AUSA's that states there are “no specific
guidelines’ by which to determine whether a physician is acting “outside the
course of professional practice” when prescribing Opioids, and that
judgment, whether the physician is “outside’ or not, must be made on a
“case by case” basis.

The Government has gone further than that, however, and presumes to
define for itself (and for everyone else) when a physician is acting “outside
the course of professional practice”; the government gives no notice of what
is precisely prohibited until after a physician has been indicted and
sometimes only at trial. In this manner, defendants are denied constitutional

notice of the malum and discover their crimes ex post facto — a process that



the founding fathers agreed was unjust before they could agree on what were
our other fundamental rights.

In 2002, federal prosecutorstold afederal judge it was their business
to determine what constitutes “ appropriate” medical practices; the federal
district court denounced them: “[f]ederal prosecutors have never possessed
such powers, and the vagueness of the [statutory] reference would render
any alleged violation based on a prosecutor’ s subjective views about medical
practice patently unenforceable.” Oregon v. Ashcroft, et al, 192 F. Supp. 2d
1077, 1090 (D. Oregon 2002).

When this issue was pressed to the Supreme Court, Justice Kennedy,
writing for amajority of the Supreme Court in a 6-3 decision, in Gonzales v.
Oregon, U.S. 126 S. Ct. 904, at 922 (Jan. 17, 2006), said that the
Attorney General has no medical expertise, nor authority over medical
standards.

Justice Kennedy also reaffirmed what the lower court had said, that, if
the Attorney General enjoyed this authority to criminalize what it saw fit,
then it would enjoy the unrestrained power to criminalize "the conduct of
registered physicians whenever they engage in conduct he [the AG] deems
illegitimate.” Id., at 920. Justice Kennedy disapproved the proposition that

the Attorney General’s “power to criminalize ... would be unrestrained.” 1d.



In this proceeding, the expert witness, Mr. Storick, was the
government’ s agent defining in real time the most recently enunciated
standard for the jury, based on the bias of his settled habits.

Thetria court invited the jury to “consider the extent to which, if at

al, any violation of professional norms you find to have been committed by

the defendant interfered with his treatment of his patients and contributed to

an over prescription and/or excessive dispensation of controlled substances.”
Slip Op., fn. 9, p. 10.

As the panel noted during oral argument, Dr. Storick defined for the
jury these “professional norms.” Why would we think that any other
direction would serve to correct the trgjectory of thisinstruction? How
exactly do we imagine ajuror reconciles “instructions’ that say “there are no
specific guidelines’ and you jurors “consider the extent” to which you resort
to “professional norms.” Slip Op., fn. 9, p. 9-10. Isn't that alicense for the
jurors to draft their own unaccountable standard in the jury room?

George Orwell wrote of how we confound our public discourse by
relaxing the rigor of expression —to put it more politely than Orwell did, and
we do the same when we confirm a process because one sentiment expressed
in an instruction would cure the problem but for the contrary instruction

simultaneously rendered.



How do we presume that a juror reconciles these irreconcilable
instructions?

D. Synthesis

If there are two elements in this case and the practice that surrounds
these prosecutions that are wrong, it is:

First, that we don't clearly instruct a jury in the most direct manner
that the government has to prove that the physicians knows and intends to
push drugs; and

Second, the standard by which we may measure a physician’s
knowledge and intent to push drugs.

The prosecution of Dr. Mclver iswanting in both respects.

When the prosecution made its oral argument, the government said it
was not sure that “specific intent was required”.

Judge Wilkinson pressed the prosecution, asking whether “ specific
intent was required” or whether, by adding it, was the court writing a “gloss”
onto the statute. The prosecution said, “I don’t know.”

Judge Wilkinson said, “Why not? That’s part of the case!”

The prosecution then said, “The case did not go to the jury on specific
intent.”

Judge Wilkinson replied, “But he’s now claiming it'san error, and I'm



asking you, if we make this into a specific intent crime, are we adding or not
to what Congress has set forth?’

Circuit Court Judge Duncan asked the prosecution as well to explain
what takes a malpractice claim to a criminal level and how was that dividing
line articulated for the jury’ s consideration?

The prosecution said because the jury had been given an instruction
that Dr. Mclver could not be willfully blind as to what was happening, the
jury had been instructed as to intent.

Judge Duncan then asked if that response meant the prosecution was
then conceding that there was a specific intent standard?

In response, the prosecution said, “| do acknowledge there is an intent
standard and it was proven and it was more than amply charged to the jury.”

Asto the elusive standard, Judge Wilkinson said he couldn’t ignore
the fact that the prosecution’ s expert witness repeatedly testified to
professional standards and the jury instructions repeatedly refer to violations
of professional norms,

Judge Wilkinson’' s expressed concern as to how the expert testimony
and the jury instructions interlocked seamlessly around a violation of
“professional norms’ and thus the question of criminal intent seemed to be

lost.
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Congress, the Court noted, did not express the critical element of
proof for the jury as“areasonable physician” standard or “a violation of
professional norms” -- even apart from the question of specific intent.

Congress had said “outside the course of professional practice.”

Judge Wilkinson asked the prosecution if what Congress prescribed
“wasn’t something textually different from a norm of professional practice?’

Judge Wilkinson asked, doesn't “outside the course” mean “you just
shuck professional practice to one side” and “set yourself up asadrug
dealer” and put all your medical training to one side?

Judge Wilkinson asked the prosecution if there wasn't a difference
between “professional norms” and “outside the course of professional
practice”?

The prosecution responded that there was “a difference.”

E. Ron Mclver

Ron Mclver, an osteopathic physician from South Carolina, was
targeted by the federal government for prescribing controlled substances.

Dr. Mciver's Drug Enforcement Administration (DEA) statistics
indicated that he was prescribing more opioids than many other physicians
prescribed in his geographic region. That was enough for the authorities to

look at him more closely.
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Chronic pain patients have to travel further to find aphysician. That's
because there are fewer physicians who will treat them. Of course, not all
“patients’ need the prescriptions they demand. But many more patients do
know what they need, and need what they request and are prescribed.

The government is nevertheless wary of patients who travel to seek a
physician and very nervous if the patient is sophisticated, meaning that the
patient actually knows what he needs. You might think that it would be rare
indeed for a patient who didn’t know what worked for him. But that’s not
how the government seesiit.

Physicians who dispense opioids are quite nervous that they get it
right. They may therefore call some local deputy sheriff, the way Dr.
Mclver did, asking to confirm that one patient or another is on the level.—
and not a “drug seeker” — or someone that he should discharge, rather than
“treat” as a patient.

Ordinarily, the government says nothing in response, not even when
the patient is an addict, or actually selling the prescription medicine on the
street. For example, Dr. Mclver never got an answer to hisinquiries,

The government instead investigates the inquiring physician. While
the physician may presume, from the government’s silence, that there's

nothing to worry about, the government may “turn” the patient, and have
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him wear awire or testify against the physician.

Then the government charges the physician with drug-dealing because
heis“willfully ignorant” that his patient doesn’t need the medicine. Thisis
true even when the physician has asked law enforcement about the bona
fides of a patient’s conduct, trying to find out whether the patient isto be
trusted.

The government thinks it’s an indicator of wrong-doing if the
physician doesn’t have his patient’s medical records. Patients do not,
however, always have access to their records, and a patient’ s former
physicians may not forward the records—even when asked to do so.

Physicians therefore make do with what they have to work with, what
the patient tells them, what they can discern from a physical, or from the
tests they run. Some patients cannot afford medical tests. They may not
have medical insurance, or they may not be covered. They may not have the
financial resourcesto pay. They may not know the origin of the pain
coursing through them. And the medical tests may not show anything.

The government has decided that the absence of any medical records
does matter, and treats absent or incomplete medical records as a “red flag”
that the physician is “facilitating” a drug-seeking patient.

Dr. Mclver’'s experience with the federal government is the nightmare

13



that physicians fear. Itisacollision of the “red flags’ by which the
government targets physicians who treat chronic pain patients.

The government starts with the bias that the intent of any physician
dispensing opioids is to create addicts, not to heal pain.

From that wrong-headed decision flowed terrible consequences for
Dr. Mclver.

Dr. Mclver was indicted for distributing drugs under the Controlled
Substances Act (Title 21, United States Code, Section 841), for conspiring to
distribute drugs, and for the death of one of his patients, because that
patient’ s autopsy and toxicological report revealed controlled substances in
his system that Dr. Mclver had prescribed.

It made no matter to the government that the patient who died had
purposefully disregarded what Dr. Mclver had instructed him to do because
the patient had made another decision — to end his life because of the
burden he believed he' d become for his family.

Dr. Mclver was convicted and sentenced to thirty (30) years for these
charges. He was then remanded to custody in alocal jail where he suffered a
heart attack and almost died.

Dr. Mclver isnow in afederal prison at Butner, North Carolina,

having recovered from his heart attack, and awaiting the outcome of this

14



petition for rehearing en banc.
CONCLUSION
We are grateful for the privilege to represent Dr. Mclver and to bring
this worthy cause to your attention. While Dr. Mclver raised severa
significant issues on appeal, these twin considerations of specific intent and
standard of conduct are truly questions of exceptional importance.
We respectfully request that you consider what we have argued, grant

our petition for a rehearing en banc, and such relief as you deem fit and just.

RESPECTFULLY SUBMITTED,

John P. Flannery 11
Counsel for Appellant Ron Mclver, D.O.

John P. Flannery, 11

CAMPBELL MILLER ZIMMERMAN, P.C.
19 East Market Street

Leesburg, Virginia 20176

(703) 771-8344
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Cir. 1982); and that a product was "unreasonably dangerous,” Strong
v. E.I. DuPont de Nemours Co., 667 F.2d 682, 685-86 (8th Cir. 1981).
Dr. Storick’s testimony, however, does not involve terms with similar
legal significance.

On the issue of whether Appellant acted "outside the bounds of his
professional medical practice and for other than legitimate medical
purposes,” Tran Trong Cuong, 18 F.3d at 1137,* Dr. Storick opined
that Appellant’s treatment of certain patients was either illegitimate
or inappropriate. J.A. 523, 527, 534, 541, 557-58. Although Dr. Stor-
ick used terms similar to that which this court has employed to
express the underlying issue, none is sufficiently specialized to render
his testimony inadmissible. Rather, the language Dr. Storick
employed falls within the limited vernacular that is available to
express whether a doctor acted outside the bounds of his professional
practice.”® We conclude therefore that the district court properly
admitted Dr. Storick’s testimony and that Appellant cannot establish
plain error.

C.

Appellant argues that the district court erred by excluding testi-
mony from his expert witness, Dr. Thomas Duc. During direct exami-
nation, Appellant’s attorney asked Dr. Duc whether a minority group
of doctors who treat pain aggressively with opioids acted "within the
bounds of medical practice.” J.A. 1085. The government raised an
objection to this testimony, which the district court sustained, on the

“This issue is a question of fact that is entrusted to the jury, see Tran
Trong Cuong, 18 F.3d at 1137-38 (approving instructions given to jury
on this issue); United States v. Kaplan, 895 F.2d 618, 623-24 (9th Cir.
1990) (treating issue as question for jury); Oregon v. Ashcroft, 192 F.
Supp. 2d 1077, 1090 n.15 (D. Or. 2002) (recognizing issue as a question
of fact for jury), and, therefore, is the proper subject of expert testimony,
see Fed. R. Evid. 704(a).

®We note as well that experts in Tran Trong Cuong and Alerre testi-
fied similarly, and that the defendant in Tran Trong Cuong relied on the
opinions of two physicians that his prescription practices were "within
the state of the art" or "the medical standard.” 430 F.3d at 686; 18 F.3d
at 1135.
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grounds that it called for a legal conclusion. Id. Even if the district
court’s exclusion of this testimony were improper, any such error was
harmless because of the examination that followed. See United States
v. Pendergraph, 388 F.3d 109, 112 (4th Cir. 2004) (recognizing that
error in exclusion of evidence is harmless if it does not substantially
sway the judgment).

After the district court sustained the government’s objection,
Appellant’s attorney reworded his inquiry and conducted, without
objection, a thorough examination of Dr. Duc’s opinions on various
approaches to pain management. J.A. 1085-88. This testimony was
substantively identical to that sought from the initial question; it was
merely elicited through an unobjectionable, if somewhat more cum-
bersome, line of questioning. Because of the similarity between the
two lines of inquiry, we conclude that any error in the exclusion of
the initial line of questioning did not sway the jury and, therefore, was
harmless.

D.

Finally, Appellant argues that there was insufficient evidence to
support each of his convictions. A "jury’s verdict must be upheld on
appeal if there is substantial evidence in the record to support it."
United States v. Wilson, 198 F.3d 467, 470 (4th Cir. 1999). In making
this determination, "we view the evidence in the light most favorable
to the government and inquire whether there is evidence that a ‘rea-
sonable finder of fact could accept as adequate and sufficient to sup-
port a conclusion of a defendant’s guilt beyond a reasonable doubt.”"
Id. (quoting United States v. Burgos, 94 F.3d 849, 862 (4th Cir. 1996)
(en banc)). We now turn to an analysis of each claim.

1. Count 1, Conspiracy to Unlawfully Distribute a Controlled
Substance

Appellant argues that the government did not present sufficient evi-
dence on Count 1 to prove either that he entered into an illicit agree-
ment with his patients to distribute controlled substances unlawfully
or that he did so knowingly. Proof of each was a necessary element
of the conspiracy charge against him. United States v. Cropp, 127
F.3d 354, 361 (4th Cir. 1997); United States v. Clark, 928 F.2d 639,
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641-42 (4th Cir. 1991). There is ample evidence, however, to support
each element.

With respect to the first element, "it is not necessary to prove a for-
mal agreement to establish a conspiracy in violation of federal law;
a tacit or mutual understanding among or between the parties will suf-
fice." United States v. Depew, 932 F.3d 324, 326 (4th Cir. 1991).
There was evidence that many of Appellant’s patients were drug
addicts who sought treatment from him with the express purpose of
obtaining drugs and, further, that he prescribed drugs in quantities
greater than he had reason to believe, or that tests revealed, his
patients were using. See J.A. 134-35, 176, 248, 354, 356, 523, 527,
529, 533-34, 538-40, 543, 687. Viewed in a light most favorable to
the government, this evidence supports a conclusion that Mclver tac-
itly agreed with his patients to provide opioid prescriptions without
legitimate medical reasons for doing so.

The government can satisfy the knowledge requirement by show-
ing either that Appellant actually knew of the conspiracy, Cropp, 127
F.3d at 361, or that he was willfully blind to it by "purposely clos[ing]
his eyes to avoid knowing what was taking place around him." United
States v. Ruhe, 191 F.3d 376, 384 (4th Cir. 1999) (quoting United
States v. Schnabel, 939 F.3d 197, 203 (4th Cir. 1991)). The govern-
ment presented a plethora of evidence that demonstrates that Appel-
lant either knew of the conspiracy, or, at the very least, was willfully
blind to the unlawfulness of his actions.

Testimony showed that Appellant consistently prescribed large
quantities of opioids despite warning signs that his patients were not
using their medications as prescribed, were seeking his treatment spe-
cifically to obtain drugs, or were drug addicts. See J.A. 177-78, 180-
82, 185, 207-08, 233, 250-51, 253, 350, 353, 359, 390, 392, 518-23,
530-31, 538, 542. Indeed, Appellant continued prescribing medication
to one patient after she repeatedly told him that she could not take it,
J.A. 356; to another after developing sufficient concern that the
patient was selling his medication to contact state officials, J.A. 180-
81; and to yet another after finding a syringe in his possession, J.A.
185. Evidence also revealed instances in which Appellant failed to
conduct even the most basic diagnostic testing before prescribing
opioids. See J.A. 184, 249. Taken together, this evidence supports
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either of two alternate conclusions: that Appellant had actual knowl-
edge that he was prescribing drugs for non-medical purposes or that
he was willfully blind to his patient’s true motives in seeking his care.
Either circumstance establishes Appellant’s knowledge of the con-
spiracy.

On this record, we conclude that the government presented suffi-
cient evidence to satisfy both the agreement and knowledge elements
of the conspiracy charge.

2. Counts 3-5 & 13-15, Unlawful Distribution of a Controlled
Substance

Appellant challenges the sufficiency of the evidence on the third
element of the § 841(a)(1) charges, whether he prescribed substances
"outside the usual course of professional practice."*® See Alerre, 430
F.3d at 690 (quoting Moore, 423 U.S. at 124).

However, the evidence demonstrated that Mclver freely distributed
prescriptions for large amounts of controlled substances that are
highly addictive, difficult to obtain, and sought after for nonmedical
purposes. J.A. 134-35, 176, 180-83, 248, 251, 253, 255, 346, 354-56,
388-90, 518-23, 526, 529, 538-40. For one patient, he prescribed
more than 20,000 pills in a single year. J.A. 687. He prescribed drugs
to patients that he either knew or had reason to believe would not take
them as directed. J.A. 354, 356. Some of his patients were drug
addicts who sought treatment from him specifically to obtain con-
trolled substances to use or to sell. J.A. 176, 248, 251, 253, 346, 356,
359. That Appellant knew or suspected his patients of drug abuse is
reflected by the fact that he wrote to state authorities to express con-
cern that his patients might be selling their medications. J.A. 126,
180-81. Appellant exercised minimal medical oversight of his
patients’ dosing practices. J.A. 184, 208, 249, 351, 416-17. He
ignored evidence of the danger of prescribing drugs to certain
patients, the drug-seeking behavior of others, and the drug abuse of
still others. J.A. 177-78, 180-82, 185, 207-08, 233, 250-51, 253, 350,
353, 359, 390, 392, 518-23, 530-31, 538, 542. After several of Appel-

*Appellant does not contest the evidence as to either of the first two
elements.
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lant’s patients stopped seeing him, they suffered significant drug
withdrawal effects, at least in one instance requiring hospitalization.
J.A. 211-12, 397. Dr. Storick testified at length about the extent to
which Appellant’s procedures went beyond the parameters of legiti-
mate medical practice. J.A. 523, 527, 533, 542-43.

This evidence amply supports a finding that Mclver’s actions went
beyond the legitimate practice of medicine and were "no different
than [those of] a large-scale pusher,” Tran Trong Cuong, 18 F.3d at
1138, and is thus sufficient to support each of Mclver’s § 841(a)(1)
convictions.

3. Counts 11 & 12, Unlawful Distribution of a Controlled
Substance Resulting in Death

In order to prove Counts 11 and 12, the government had to estab-
lish that Mclver unlawfully distributed drugs to Shealy that resulted
in his death. § 841(b)(1)(C). Mclver argues only that the government
did not present sufficient evidence to demonstrate that Shealy died
from the drugs that he prescribed. Again, we disagree.

Both the pathologist who conducted Shealy’s autopsy and the
forensic toxicologist who examined his bodily fluids testified that
Shealy died as a result of an oxycodone overdose. J.A. 419-20, 427-
30, 456. The pathologist further testified that the amount of oxyco-
done in his system at the time of death was consistent with the
amount prescribed by Mclver. J.A. 427-30. This testimony is suffi-
cient to support Mclver’s conviction on Counts 11 and 12.

1I.
In light of the foregoing, each of Mclver’s convictions is

AFFIRMED.



